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William Ferguſone of Auchinblane, - - - Appellant. 
Mr. William Maitland, Minifter of Mauchline, - Reſpondent. 


[he Reſpondent's CA E. 


ILLTAM GIBSONE, Merchant in Mauchline, in the Shire of Air in North. Britain, 
being Debtor to the Appellant in ſeveral Sums of Money, amounting all together to about 
60 J. the Appellant obtain'd a Decree before the Sheriff of Air againſt Gib/one for the 
ſame. Gibſone offered his Bill of Suſpenſion (being in the Nature of a Bill of Interpleader) 
to the Court of Seſſion, to ſtay Execution upon the Sheriff of Air's Decree ; and in this Suſpenſion, 
as the Forms of the Court require, ohn Colvil, Surgeon in Aſauchline, became Cautioner (i. e. Bail) 
for Gibſone the Suſpendor, to pay to the Appellant the Sums contained in the ſaid Decree, or ſo much 
as the Court of Seſſion, after adviſing the Reaſons of Suſpenſion, ſhould adjudge to be due by Gib/one ; 
and hereupon the Court granted an Injunction. f 
The Appellant likewiſe, in the Court of Seſſion, obtain'd Judgment againſt Gib/one and Civil, his 
Cautioner, for the whole Sums contained in the Sheriff's Decree ; and having extracted his Decree, 
and obtained Letters of Horning, C vil was thereupon charged to make Payment; and after the 
1720. ſeveral Steps requiſite by the Laws of Scotland, the Appellant at laſt proceeded to Execution againſt 
the Bodies of his original Debtor (Gin and Colvil, his Bail, and accordingly took Letters of 
Caption againſt both. | 

1722. The Appellant having the ſaid Cui in Execution for the above Debt, Colvil, in the utmoſt Ter- 
ror of going to Gaol, aſſigned over to him a conſiderable Debt due from the Marquis of Annandale, 
for his Security of the Sums in the above Judgment; and in May 1723, he made Colvil alſo aſſign 
over to him ſeveral Rights he had to ſome Houſes in FEdinb:roh, and allo a Claim which he had, by 
Adjudication, on the Lands of Drammaſioun in the Shire of Galloway, which ſeveral Subjects aſſigned 
to the Appellant, were in Value about 500 J. and at the time of ſuch Aſſignments, the Appellant 
gave Back-bonds, declaring the ſame to be given only in Security for the Sums decreed for. 

And not contented with ſuch Aſſignment for his Security, he, as Colvi/'s Creditor, arreſted or at- 
tached in the Reſpondent's Hands a Sum of Money, which he pretended was due from him to 
Cotvil, and thereupon inſiſted in an Action of Furtheoming, to compel the Reſpondent to pay to him 
what in Courſe of ſuch Action ſhould be found due by the Reſpondent to Colv/] ; but nog prevailing 
in this Suit, the Appellant and Colvil on the one Part, and the Reſpondent of the other, agreed to 
refer all Matters in Difference to Referees, mutually named by both Parties; and in the Courſe of this 
Submiſſion, the Referees having diſallowed ſeveral Articles in the Reſpondent's Charge upon Colvil 
being for Money laid out by the Reſpondent upon his Account, and for Entertainment of himſelf and 
a Servant and a Horſe for four Years, they by their Award decreed the Reſpondent to pay the Ap- 
pellant 1700 Marks Scotch, being 947. 18 5. 104. + Sterling, as due from him to Colvil; and of that 
Sum the Reſpondent actually paid the Appellint 1000 Marks, or 557. 11 5. 1 d. 3 Sterling. 

In Fuly 1723. the Appellant makes up an Account to C4/v/l of 40/7. 13 5. 5 d. Sterling, conſiſting of 
moſt extravagant Articles, being Moncy paid the Referees, and for his own Trouble and Charges 
atrending them. | 

Notwithſtanding the foreſaid Aſſignments made by Colvii to the Appellant, and the Money 
paid him in Conſequence of the faid Award. The Appellant ſtill kept up the Caption, as an 
Awe over Colvil, and thereby had him always in his Power; at Jaſt, thinking that he had dif- 
covered all Colvil's Eſtate, and, in a Manner, had a Title to the fame ; but as the former Aſ- 
ſignments were only in Security of the Debt for which he had Judgment againſt Colvil as Cautioner 

2+, for Gibſone, in Anno 1725, he got Colvil to make an abſolute Diſpoſition to him of the faid Houſes 
in Edinburgb, and other Debts formerly aſfigned; and at the fame time the Appellant executed 

a Back- bond, reciting the ſaid Diſpoſition, and other Rights granted by Colvi, and reciting, ** That 
albeit, the Writs therein narrated did bear that Ari b121e (i. e. Appellant) had paid Sums of Money 
** for granting of the ſame, yet he thereby declares, that the whole Rights therein mentioned, 
„Were only granted to him in Security, and for Payment of what Sums the ſaid Fobn Colvil 
* was owing him at the time; and having ſtated their Accounts, and ſum'd up the ſeveral Debts 

* into one, which by a Bond granted by the ſaid Cuil ro him, of the Date of the Back-bond, 

extended to the Sum of 236 J. 7 5. 5 d. Sterling: Therefore the ſaid Milliam Ferguſone obliged 

** him thereby, upon Payment of the Contents of the ſaid Bond, to diveſt himſelf of the ſeve- 

* ral Debts conveyed by the faid John Cuil, or be accountable to him for any Part he ſhould 

* recover thereof, either by Procets at Law, or by Submiſſions or Decreets arbitral following 

** thereupon, Auchinblane getting Allowance of all Debts that was or ſhould be due by the ſaid 

5 2 Col vil, and of his neceſſary Expences, and a Conſideration for bis Pains, to be taken upon 

is Word of Credit, and not to be liable for his Omifſions, but for his actual Iutromiſffions . 

* and whatever Tranſactions or Compoſitions he made of the aforcſaid Debts, the faid John 

* Cotvil was to take his Word of Credit for the ſame, and to be fatisfied therewith, without 

* any further Inſtructions, Auchinblane being always accountable for what he received, to the ſaid 

* 7obn Cotvil only, ſecluding Aſſigns.” | 

And then, and not before, the Appellant thought fit to diſcharge the ſaid Judgment and Exe- 
cution againſt Colvil, and to aſſign the fame, and Grounds of Debt to him, in order to ſue for 


Relief againſt Gib/one, the original Debtor. 


1718. 


How 


3 Ju'y 1725- 


cc 


4 Dec. 1725. 


3 July 1729. 


13 Feb.1727, 


3 July 1729. 


9 july 1729. 


15 July 1729. 
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How the Bond, mention'd in this Back- bond, came to amount to 2367. 4 s. 5 d. does not appear ; 
but it is evident, Cui was not Debtor to the Appellant in any thing but the Debt for which he 
was Cautioner for Gib/one, and the foreſaid Account of 40 J. above ſet forrh, which, all together, is 
but little more than 100 4. 
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cc 
cc 
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cc 
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Air, the Third Day of Fuly 1725, before theſe Witneſſes, James Rowane, Taylor in Air, and 
* Fohn Dun, Servitor to the ſaid H{7/liam Feronſo::c.” | Tn 

There was no Account made nor ſtated, nor any Money paid to Covi} at the time of making this 
Diicharge, which was dictated by the Appellant himſelf to Colwil, who wrote it; only the Appellant 
gave him the following promiſſary Note: “ 1 promiſe to pay to Fob Colvil, Surgeon in Mauchline, 
& the Sum of Four hundred Marks Scots Money, at the Term of Martimas next to come, ſecluding 
„ Aſſigns, and only payable to himſelf on Life, for Value received of him; and notwithſtanding 
* of the Term of Payment, to advance him of the aforeſaid Sum, hat is neceſſary for out-rigging 
* him to go abroad to the Army. As Witneſs my Hand, at Ar, the Third Day of 7uly 17125. 

Soon after this laſt Tranſaction, Col vil was taken ill, and died through Want, having declared on 
his Death-bed, that the Appellant had murthered him, having left him to ſtarve after he had truſted 
him with his All: But before his Death, by a general Diſpoſition, in the Nature of a Teſtamentary 
Deed, and ſubject to Revocation, bearing Date December 4 1725, he aſſigned, transferred, and diſ- 
poſed unto the Reſpondent, his Uncle by the Father's Side, and Jabel C:mpbel, his own Siſter by the 
Mother's Side, jointly, their Heirs, Cc. all Debts, Sums of Money, Ec. that ſhould belong or be owing 
to him at his Death, particularly the above Back-Bond, granted by the Appellant, whereby he was 
obliged to hold Count for his Intromiſſions with the Debts to which he had ſeveral Rights, and for 
which the Appellant was accountable. 

After Civil's Death, the Reſpondent and the ſa'd Jabel Campbel, and Fames Rob her Husband, 
for his Intereſt, as having Right by the foreſaid Ditpofition from Cœlvil, brought their Action of 
Exhibition, Reduction, Declarator, Count, Reckoning, and Payment, before the Court of Seſſion 
againſt the Appellant, to produce all the Rights and Diſpoſitions made by Covi] to him, that the ſame, 
with the aforeſaid Diſcharge granted by Co/v/l, might be avoided as fraudulent. | 

To which Action the Appellant appeared; and rhe Reſpondent and other Plaintiffs inſiſted upon 
the ſeveral Circumſtances of Fraud and Circumvention obviouſly ariſing from the Situation CoJwil 
was in, at the 'Time when the ſeveral Tranſactions were made between him'and the Appellant, and 
from the Nature of the Securities themſelves, given to Colv// in Conſideration of theſe Conveyances. 

After ſeveral preliminary Proceedings in the Cauſe, and the Examinations of ſeveral Witneſſes, 
taken for the Reſpondent being reported to the Court, the Cauſe came on to be heard by all the 
Lords the 13th of February 1728-9. when their Lordſhips by their Interloquitory reduced the Diſcharge, 
and found that both Parties were in the ſame State they were in before granting thereof, and re- 
mitted to the Lord Ordinary to hear Parties Procurators further in the Cauſe, and proceed accordingly : 

Againſt which Interloquitory the Appellant petitioned the Court, praying to be abſolved from the 
Reduction, or at leaſt that the Court would find that the Diſcharge could not be reduced till the 
Reſpondent ſhould pay, or give Security for the Sum of 236J. 1 5. 5 d. contained in Cœlwil's Bond, 
with the Appellant's Expences: To which Petition the Reſpondent having given in Anſwers, the 


Court, by another Interloquitory, adhered to their former Interloquitory, reducing the Diſcharge ; 


and finding, that both Parties ſhould be put in the ſame Caſe in which they were when the Diſcharge 
was granted, and found, that the Bond of 236. narrated in the cancelled Back-Bond, dated in 
Fanuary 1725, is to be held as a good and ſubſiſting Bond, though it doth not now appear; and 
alſo that the cancelled Back-Bond is to be held as a valid Deed, reſerving all Objections againſt the 
Debt in the Bond. 


There was afterwards a Hearing before the Lord Ordinary, when the Reſpondent's Council prayed 


that the Bond granted to the Appellant for 236 J. by Colvil, might be reduced on the ſame Reaſons of 


Reduction upon which the Diſcharge was reduced: To which the Appellant having anſwered, the 

Lerd Ordinary, by Interloquitory dated 15 July 1729, Repelled the Reaſons of Reduction againſt 

the Bond in reſpect of the Anſwer; and, that the Lords in Preſence, had found the ſame to be E- 
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II. 


[3] 

good and ſubſiſting Bond; and ordained the Appellant to give in an Account of the Debts due to 

him by Cl vil, or on his Account, and whereof he claimed Payment; and likewiſe an Account of 

his Intromiſſions with Colvil's Effects, and Extent thereof, or of any Payments made to him fince 

the Date of the ſaid Bond, betwixt and the next Calling; and found, that upon his getting Pay- 

ment of what ſhould be found due to him, he muſt denude, and make over the Rights and Securities 

granted by Cuil, in Favour of the Reſpondent. | 

Upon which the Reipondent gave in a Petition to the Court, praying their Lordſhips to find that 
it was incumbent upon the Appellant to inſtruct the onerous Cauſe of that Bond. 
To which Petition the Appellant gave in Anſwers, which, with the Petition, being adviſed, by 

the Court, their Lordſhips, by Interloquitory before Anſwer, ordained the Appellant to give in a 
g · Condeſcendance before the Ordinary, how, and in what Manner the Sum of 236 /. in the Bond 
was furniſhed to Colvil, ſo as to become a Debt on him, and remitted to the Ordinary to determine 
therein as he ſhould ſee Cauſe; and alſo remitted to him to give ſuch Directions for recovering the 
gubjects aſſigned to the Appellant, for the Benefit of thoſe who ſhould be found to have beſt Righr 
thereto. | 
0. And accordingly there was a Hearing before the Ordinary, when his Lordſhip allowed the Appellant 

to continue in the Management of the Subjects aſſigned by Joby CH, ro him; he always betwixt 
and the roth of Auguſt thereafter, Enacting himſelf, and finding ſufficient Caution to manage the 
Subjects, and do exact Diligence therefor, and hold Count for the lame, after Payment of what is 
due to himſelf, to the Appellant, and thote who ſhould be found to have beſt Right thereto, and to 
make Payment of what he recovers accordingly ; and in Caſe he failed to find Caution and enact 
himſelf in manner aforeſaid, betwixt and the 2oth Day of Auga/ thereafter ; then, upon the Reſpon- 
dent's enacting himſelf, and finding ſufficient Caution to manage the Subjects aforeſaid, and do exact 
Diligence, and hold Count therefor, and to make Payment of the ſame to the Appellant, or ar 
other who ſhould be found to have beſt Right of what he ſhould recover, decerned and ordained the 
Appellant to denude of the Subjects aſſigned in favour of the ſaid Reſpondent, and to deliver up all the 
Writes and Evidents belonging thereto to him; and ordained the Appellant to give in a Condeſcen- 
dance in what manner the Sum in the Bond was furniſhed to C', io as to become a Debt on him 
in the Terms of the above Interloquitory, and that againſt the 6th of November thereafter. 


Againſt which Interloquitories of the 13th of February, zd and 22d of July 1129, the Appellant 
has appealed, and has made the Reſpondent alone Party to the ſaid Appeal; though the other Plaintiffs 
Camplel and her Husband are jointly intereſted in the Suit. | 


hat the Appellant, at the Tranſaction in January 1124, was poſſeſſed of Colvi?s Bond, for 236 J. 7 s. 
and of the Money he paid to Colvil at the time he got the ſaid Diſcharge, and that he is now pc ſſeſſed of 
neither, ſo that both Parties cannot now be in the ſame State as before granting the ſaid Diſcharge. 


If the Appellant ſuffers by not being in the ſame State he was in before he took the Diſcharge, he 
has himſelf only to blame, who choſe to deceive, and by Fraud obtain a Right to a very large Sum, 
rather than be ſatisfied with a legal Security for a ſmall Sum. 


ll. That by the Law of Scotland, no Obligation legally executed in Writing, can be taken away other- 
ways than by Writing or Oath of Party. 


That Rule takes Place in lawful Deeds, but is not applicable in this Caſe, where the Obligation is 
quarrel'd as unwarrantably and unlawfully obtain'd. 


In the Caſe of Leſion, and where there has been great Fraud and Impoſition, a Proof is always 
allowed, and by the above Interloquitory of the 29th of 7½ 1729, the Appellant is ordained to 
condeſcend How and what Manner, and in what Sums he advanced to Colvil, ſo as to create upon 
him a Debt of 236/. But the Appellant did nor think fit to obey the ſaid Interloquitory, but brought 
his Appeal againſt the three preceding Interloquitories. And 


THEREFORE, The Reſpondent humbly hopes the Iuterloquitories complain'd of, ſhall le 
Aﬀirm'd, and the Appeal diſmiſs'd with exemplary Coſts. 


P. Yorke. 


A. Hume CAMPBELL, 


Mi. William Maitland, < <- Reſpondent. 


T he Reſpondent's Caſe, ' 


7o be Heard at the Bar of the Houſe of : 


Lords, an Thurſday / 2 Sth Day of ; : 
March, 1731. 


